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xN THE SUPREME COURT OF THE STATE OF UTAH

THOMAS A. HENRETTY,
CECIL L. & ANN V. BUZZO,
CAROL D. MAYNES, and
ROSEDITH NIELSON,
Plaintiffs and
Appellees,

CASE NO. 880434

vs,
MANTI CITY CORPORATION,
Defendant and
Appellant.
BRIEF OF APPELLANT
ooOoo
JURISDICTION AND NATURE OF PROCEEDINGS
This appeal is from a motion for summary judgment
yranted by the District Court.

This court has jurisdiction

to hear the appeal from the District Court based on a
final order of the motion for summary judgment and a party
which is a municipality.

This action is treated as an

interlocutory appeal.
STATEMENT OF THE ISSUES PRESENTED
1.

Is the failure to record a notice of intention

to create a special improvement district and resolution
after the special improvement district was created in
the office of the county recorder's office jurisdictional?
STATEMENT OF THE CASE

Manti City created a special improvement district.
After creating the special improvement district, Manti
City failed to comply with Utah Code Annotated, Section
10-16-7 (5) which requires a recording of the notice of
intention to create the special improvement district and
the resolution creating the special improvement district
in the county recorder's office within five days after
creation.
Respondents filed a motion for summary judgment in
the lower court, the lower court ruled and accordingly
ordered that failure to comply with Utah Code Annotated,
Section 10-16-7 (5) is jurisdictional and enjoined Manti
City from collecting the special improvement district
assessments and declared the district null and void.
STATEMENT OF THE FACTS
On June 25, 1987 Manti City published in the local
Manti Messenger Newspaper a notice of intention to create
a special improvement district.

The special improvement

district involved surfacing a street and installing sidewalk,
curb and gutter.
The same notice was subsequently published on July
2nd, July 9th and July 16th, 1987.

On July 2nd, 1987,

Manti City sent to all affected property owners, notice
of a protest hearing to be held on July 22nd, 1987.

-2-

Prior to the July 22nd protest hearing, each of the
Respondents filed a written protest to the intention to
create the special improvement district.
The protest hearing was held on July 22ndf 1987,
each of the Respondents, or their agents personally appeared
and vocally protested the creation of the district.

Each

of the Respondents or their agents, appeared at a Manti
City Council Meeting on the 8th day of August, 1987, and
again registered their vocal protest to the creation of
the special improvement district.
Upon determination by the Manti City Council that
a majority of the property owners had not protested the
creation of the special improvement district, a special
improvement district was created and a resolution adopting
the special improvement district was unanimously passed
by the Manti City Council.
was subsequently completed.

The special improvement district
Thereafter Respondents filed

suit.
Manti City did not file with the office of the Sanpete
County Recorder's Office a notice of intention to create
the special improvement district and the resolution adopting
the special improvement district within five days after
the creation of the special improvement district.
SUMMARY OF THE ARGUMENTS
Manti City properly followed the necessary procedures
to establish a special improvement district by the publishing

-3-

of a notice of intention to create a special improvement
district and with insufficient protests filed to prevent
the creation of a special improvement district, jurisdiction
was conferred upon Manti City the district was created
and the failure to record in the office of the Sanpete
County Recorder's Office, the notice of intention to create
the special improvement district and the resolution adopting
the same while an irregularity does not deprive the city
of jurisdiction.
ARGUMENT
POINT I
THE CITY HAS COMPLIED WITH JURISDICTIONAL REQUIREMENTS
The Sixth Judicial District Court of Sanpete County
held that the city lacked jurisdiction to assess the plaintiffs
property because it failed to file with the County Recorderfs
Office a copy of the Notice of Intention, which was previously
published, and a copy of the Resolution creating the special
improvement district which was adopted by the city, as
required by Utah Code Ann. Section 10-16-7 (5) (ORDER
GRANTING PLAINTIFFS MOTION FOR SUMMARY JUDGMENT, Civil
No. 9386, Page 2, 1988).

The lower court held that such

a failure to record was jurisdictional and ordered an
injunction against the collection of the property assessments.
The special improvement was also declared void.
The publication requirements of Utah Code Ann. Section
10-16-5 were fully complied with in this case.

The purpose

of these notice requirements, provided by Section 10-16-5,
-4-

is to give property owners notice of the intention to
create the special improvement district and inform them
of the opportunity to protest the creation and any proposed
assessments.

The Notice of Intention to create the special

improvement district was duly published and a copy sent
to the affected property owners.

A protest hearing was

held as provided for in Utah Code Ann. Section 10-16-7
(2).

Utah Code Ann. Section 10-16-7 (3)(c) then provides,

"[i]f less than the necessary number of protests are filed
by the owners of the property to be assessed, the governing
body shall have jurisdiction to create the special improvement
district and proceed with the making of the improvements."
At the hearing, less than the necessary number of protests
were filed (ORDER GRANTING PLAINTIFFS MOTION FOR SUMMARY
JUDGMENT, Civil No. 9386, Page 2, 1988).
At that point jurisdiction was properly conferred
and no defect in procedure or notice was present.

The

failure of the city to record a copy of the Notice of
Intention and the Resolution occurred after jurisdiction
had been conferred upon the City by Utah Code Ann. Section
10-16-7 (3)(c).
POINT II
MERE IRREGULARITY AFTER JURISDICTION IS CONFERRED
DOES NOT DESTROY JURISDICTION
Failure to record the Notice of Intention and Resolution
-5-

after the special improvement district was created was
a mere irregularity following proper establishment of
jurisdiction.

The recording requirement with which the

city did not comply is found in Utah Code Ann. Section
10-16-7 (5) which provides:
If the governing body creates the special improvement
district, it shall, within five days from the date
of creating the district, file in the county recorder's
office in the county in which the district is located
a copy of the notice of intention and the resolution
creating the district, as finally approved, together
with a list of properties proposed to be assessed.
Failure to record the notice, which was properly
published and received by plaintiffs, was a mere irregulari
which does not affect the jurisdiction previously conferred.
Section 10-16-7(5) is not a jurisdictional requirement.
In Stott vs. Salt Lake City, 151 P 988 (Utah 1915),
Respondents contended that the city lost jurisdiction,
after complying with all of the jurisdictional steps to
confer jurisdiction, because, after creation the special
improvement district, the city "failed to make the order
directing the improvement to be made as required by the
ordinance. . ."

Id_. at 990.

The Supreme Court of the

State of Utah, held:
A failure, therefore, to comply with the ordinance,
no doubt constituted an irregularity; but such an
irregularity could not rob the council of jurisdiction.
While it may be that, if a direct proceeding had
been timely instituted, a court might perhaps have
-6-

felt justified in preventing the city council from
proceeding to enter into a contract until it had
complied with the ordinance, yet upon a collateral
attack, like the one here, no court would be authorized,
for such an irregularity, to declare all that has
been done a mere nullity as we are asked to do. Id.
See also Accord vs. Salt Lake City, 275 P. 1102,
1107 (Utah 1929) ("when jurisdiction to construct a special
improvement has been once acquired, mere irregularities
in which is thereafter done do not defeat jurisdiction.
. .") and Salt Lake & Utah R. Co. vs. Payson City, 2 44
P 138, 140 (Utah 1926) (mere irregularities after jurisdiction
has been properly conferred cannot be basis for invalidating
a special improvement district for lack of jurisdiction).
The lower court in the present case relied upon Lewis
vs. Kanab City, 523 P.2d 407 (Utah 1974) in finding a
lack of jurisdiction.

Such reliance, however, was misplaced.

In Lewis, the city failed to comply with the publication
of notice requirements as provided in Utah Code Ann. Section
10-16-17 (1) and (2), which publication was required before
Kanab could proceed.
Id. at 418-19.

Such a failure was jurisdictional.

In the case at bar, however, the publication

of the Notice of Intention was properly published and
received by the plaintiffs.

Failure to record the properly

published Notice of Intention and Resolution to create
after the district was created cannot be held to be jurisdictional but a mere irregularity.
-7-

Holding that a mere irregularity should not affect
jurisdiction is particularly compelling considering the
fact that plaintiffs here suffered no actual harm by the
City's faiure to record a copy of the Notice of Intention
and Resolution.

Plaintiffs received the Notice of Intention

to create, were apprised of the time and place of the
public

hearing, filed written protests and voiced their

objections at the hearing. (Tr. Pg. 20 L. 17-19)

The

recording of the Notice of Intention and Resolution after
the special improvement district was established and in
existence did not and could not in any way affect plaintiffs1
ability to exert their efforts to prevent the district's
formation.

Since the recording would have had no impact

on the formation of the district, the plaintiffs have
not been harmed by the late recording.
POINT III
PLAINTIFFS HAVE BEEN BENEFITED AND SHOULD BE ESTOPPED
FROM AVAILING THEMSELVES OF JURISDICTIONAL OBJECTIONS
The improvements had been completed and the Respondent
property owners been accordingly benefited prior to the
filing of Respondents' complaint.

Respondents were given

properly published Notice of Intent to create the special
improvement district and were present at the properly
held public hearing.

It would indeed be inequitable for

them to now claim that they should not pay their fairly
assessed share of construction while others pay their
-8-

assessment due to a mere irregularity after jurisdiction
had been properly conferred and the District had been
created.

The Supreme Court of Utah in Stott held on

this point:
If such can be done now, then the respondents have
discovered an easy way to obtain an improvement which
is beneficial to their property in the form of a
permanent sidewalk, without paying for it or for
any part of the cost of construction. In view that
the omission complained of was not jurisdictional,
respondents cannot now avail themselves of the objection.
Id. at 990.
See also Salt Lake & Utah R. Co., 244 P 138, 140 (Utah,
1926).
In addition, the county records were open to the
respondents.

Had they sincerely felt that jursidiction

was lacking, respondents could have raised the issue as
soon as the period for recording had elapsed.

Their failure

to do so argues for estoppel against their raising of
the claim at this late date.
CONCLUSION
1.

Notice of intent to create the special improvement

district, as required by Utah Code Ann. Section 10-16-5
was properly published.
2.

Respondents received such notice and attended

and participated in the properly held public hearing,
as provided in Utah Code Ann. Section 10-16-7 (Tr. Pg.
20, L. 17-19).
-9-

3.

With less than the necessary protests filed,

jurisdiction was properly conferred by Utah Code Ann.
Section 10-16-7(3)(c).
4.

Failure to comply with Utah Code Ann. Section

10-16-7(5) were a mere irregularity occurring after jurisdiction
was properly conferred which caused respondents no actual
harm; such noncompliance was not jurisdictional and cannot
be used to attack the special improvement district's validity.
5.

Respondents have not been prejudiced but have

been benefited by the completed improvements.

It would

be inequitable to allow respondents to escape payment
for benefits received upon a mere irregularity.
DATED this

^

da

Y

of

J u n e ' 1989.
Respectfully Submitted,

PAUL R. FRI2CHKNECHT
Attorney for Appellant
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MAILING CERTIFICATE
I hereby certify that I mailed four true and correct
copy of the Appellant's Brief to the following, postage
prepaid thereon, this

ft

day of June, 1989:

Glen J. Ellis, Esq.
Attorney at Law
60 East 100 South, Suite 102
P.O. Box 1097
Provo, Utah 84603

^

TV T T T
T>
THT^ X C/^IJl^^TTl/^iTTrTl
PAUL
R.
FRISQHKNECHT

-11-

\

^

10-16-7

CITIES AND TOWNS

city or town, the governing body may provide that the notice of intention be
given by posting in lieu of publication of this notice. If the notice is published,
it shall be published once during each week for four successive weeks, the last
publication to be at least five days and not more than 20 days prior to the time
fixed in the notice as the last day for filing of protests. If the notice is posted, it
shall be posted in at least three public places in the municipality at least 20
and not more than 35 days prior to the time fixed in the notice as the last day
for the filing of protests. In addition, not later than 10 days after the first
publication or posting of the notice, it shall be mailed, postage prepaid: (1)
addressed to each owner of property to be assessed within the special improvement district at the last known address of that owner using for this purpose
the names and addresses appearing on the last completed real property assessment rolls of the county in which the property is located; and (2) addressed
to "owner" at the street number of each piece of improved property to be
assessed. If a street number has not been so assigned, then the post office box,
rural route number, or any other mailing address of the improved property
shall be used for the mailing of the notice.
History: L. 1969, ch. 27, § 6; 1981, ch. 39,
§ 5.

ment added the last sentence; and made minor
changes in phraseology, punctuation and style.

Amendment Notes. — The 1981 amendNOTES TO DECISIONS
ANALYSIS

Effect of failure of council to order improvement.
Publication of estimated cost.
Effect of failure of council to order improvement.
If the requirements of the former section
were duly complied with by publication of
proper notice of intention to make the improvement in question, failure of the council to make
an order directing the improvement to be made
did not deprive the council of jurisdiction to
assess and collect a tax therefor, such failure
being merely an irregularity, and not jurisdic-

tional. Stott v. Salt Lake City, 47 Utah 113,
151 P. 988 (1915).
Publication of estimated cost.
W*"16 t h e former section required public*
estimate of the cost of an improvement, it did not provide that the estimate could
not be exceeded in making the improvement
Branting v. Salt Lake City, 47 Utah 296,153
P. 995 (1915).

t i o n of a n

10-16-7. Protests by property owners — Public hearing —
Resolution — Number of protests required —
Failure to file protest, effect of.
(1) Any person who is the owner of property to be assessed in the special
improvement district described in the notice of intention shall have the right,
within the time designated in the notice, to file in writing a protest to the
creation of the special improvement district or making any other objections
relating to it. The protest shall describe or otherwise identify the property
owned by the person or persons making the protest.
(2) On the date and at the time and place specified in the notice of intention, the governing body shall in open and public session consider all protest!
342
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so filed and hear all objections relating to the proposed special improvement
district. The hearing may be adjourned from time to time to a fixed future
time and place. After the hearing has been concluded and after all persons
desiring to be heard have been heard, the governing body shall consider the
arguments put forth and the protests made and may make such deletions and
changes in the proposed improvements and in the area to be included in the
special improvement district as it may consider desirable or necessary to
assure adequate benefits to the property in the district but may not provide
for the making of any improvements not stated in the notice of intention nor
for adding to the district any property not included within the boundaries of
the district unless a new notice of intention is given and a new hearing held.
(3)(a) After this consideration and determination, the governing body shall
adopt a resolution either abandoning the district or creating the district
either as described in the notice of intention or with deletions and
changes made as authorized in Subsection (1); but the governing body
shall abandon the district and not create the same if the necessary number of protests as provided in this Subsection (3) have been filed on or
before the time specified in the notice of intention for the filing of protests
after eliminating from such filed protests: (i) protests relating to property
or relating to a type of improvement which has been deleted from the
district and (ii) protests which have been withdrawn in writing prior to
the conclusion of the hearing. For purposes of this section, the necessary
number of protests shall mean the aggregate of the following:
(b) protests representing one-half of the property to be assessed in cases
where an assessment is proposed to be made according to frontage;
(c) protests representing one-half of the area of the property to be assessed where an assessment is to be made according to area;
(d) protests representing one-half of the assessed valuation of the property to be assessed where an assessment is proposed to be made according
to assessed valuation;
(e) protests representing one-half of the lots to be assessed where an
assessment is proposed to be made according to lot; or
(f) protests representing one-half of connections to be assessed where
an assessment is proposed to be made according to number of connections.
(4) If less than the necessary number of protests are filed by the owners of
the property to be assessed, the governing body shall have jurisdiction to
create the special improvement district and proceed with the making of the
improvements.
(5) Should the governing body create the special improvement district, it
shall, within five days from the date of creating the district, file a copy of the
notice of intention and the resolution creating the district, as finally approved, in the county recorder's office in the county in which the district is
located. The county recorder shall maintain a public file of all special improvement districts created under this chapter.
(6) Any person who fails to file a protest within the time specified or having
filed withdraws this protest, shall be deemed to have waived any objection to
the creation of the district, the making of the improvements and the inclusion
of his property in the district. The waiver, however, shall not preclude his
right to object to the amount of the assessment at the hearing for which
provision is made in § 10-16-17.
343

10-16-17

CITIES AND TOWNS
COLLATERAL REFERENCES

Am. Jur. 2d. — 48 Am. Jur. 2d Special or
Local Assessments §§ 82 to 102.
C.J.S. — 63 C.J.S. Municipal Corporations
§§ 1347 to 1358, 1402 to 1405, 1420 to 1438.
A.L.R. - Classification as to real estate or
personal property, of mobile homes or trailers
for purposes of state or local taxation, 7
A.L.R.4th 1016.

Exemption of nonprofit theater or concert
hall from local property taxation, 42 A.L.R.4th
614
K e y N u m b e r s . _ Municipal Corporations
^ 4 2 ? t o 4 3 3 4 5 6 4 6 4 tQ 4 ? 4

10-16-17. Assessment list — Board of equalization and review — Publication and mailing of notice —
Hearings — Corrections in assessments — Report
of board — Failure to appear at hearing, effect of,
(1) Before an assessment is levied, an assessment list shall be prepared
designating each parcel of property proposed to be assessed and the amount of
the assessment apportioned to this property as provided in this chapter. Upon
completion of the assessment list, the governing body shall appoint a board of
equalization and review consisting of three or more of the members of the
governing body or at the obligation of the governing body of any city, consisting of the city recorder or designee, city engineer or public works director or a
designee from the city attorney's office, and shall give public notice of the
completion of the assessment list and of the time and place of the holding of
public hearings relating to the proposed assessments. Appeal from a decision
of a city board of equalization and review may be taken to the governing body
of the city within 60 days.
(2) The notice shall be published in a newspaper published in the municipality or, if there is no newspaper published in the municipality, then in a
newspaper having general circulation in the municipality, except that in cities of the third class or towns where there is no newspaper published in the
city or town, the governing body may provide that the notice be given by
posting in lieu of publication. The notice shall be published at least one time
or, if posted, shall be posted in at least three public places in the municipality
and in either case the first publication or posting shall be at least 20 and not
more than 35 days prior to the date the board will begin its hearings. In
addition, not later than 10 days after the first publication or posting of the
notice, the notice shall be mailed, postage prepaid: (a) addressed to each owner
of property to be assessed within the special improvement district at the last
known address of the owner, using for this purpose the names and addresses
appearing on the last completed real property assessment" rolls of the county
in which the property is located; and (b) addressed to "owner" at the street
number of each piece of improved property to be assessed. If a street number
has not been assigned, then the post office box, rural route number, or any
other mailing address of the improved property shall be used for the mailing
of the notice.
(3) The board of equalization and review shall convene at the time and
place specified in the notice. Hearings shall be held on not less than three
consecutive days for at least one hour between 9:00 a.m. and 9:00 p.m. as
specified in the notice. The hearings may be adjourned or recessed from time
to time to a specific place and a specific hour and day until the work of the
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IN THE SIXTH JUDICIAL DISTRICT COURT OF SANPETE COUNTY
STATE OF UTAH

THOMAS A. HENRETTY, ET AL,
Plaintiff
-vsMANTI CITY CORPORATION,
Defendant

:
) ORDER GRANTING
: PLAINTIFF'S MOTION
) FOR SUMMARY JUDGMENT
)
:

Civil No.

9386

Plaintiff's Motion for Summary Judgment came before the
above entitled Court for Argument on the 16th day of August,
1998, at 10:00 A.M.

Glen R. Ellis appeared as Counsel for

the Plaintiff and Paul R. Frischknecht appeared as Counsel for
the Defendant.
After hearing oral argument the Court granted Defendant
10 days to file a written

memorandum and Plaintiff 5 days

to respond and advised Counsel a decision would be filed by
the Court after August 31, 1988.
The time for filing written memorandum and response has
passed and none have been received.

The Court therefore

makes the following Order:
Plaintiff's Motion is made on two points.
Point number 1 argues for Summary Judgment because they
claim over 1/2 of the property owners protested the Special
Improvement District and under 10-16-7 Utah Code Annotated (1953),
the Special Improvement District was not properly formed.

Henretty vs. Manti City
Order Granting Plaintiff's
Motion for Summary Judgment
Page 2
Plaintiff makes this argument based on the fact that
the Church of Jesus Christ of Latter Day Saints was listed
in the district as one of the property owners. According
to Plaintiff, listing the MChurchn as a property owner was not
proper under 59-2-1101 Utah Code Annotated and Article XIII
Section 2 of the Utah Constitution.
Utah Code Annotated 10-16-15, however, sets forth the
entities that may not be levied against for a special
improvement district under 10-16-7 and churches and religious
organizations are not specially exempted.
The Court holds that Summary Judgment cannot be granted
under point #1 of Plaintiff's argument because it was not
improper to list the "Church" as a property owner and, when the
"Church" is included in the list of property owners, 1/2 or
more of the owners according to frontage

did not protest

the district.
Point #2 argues that the Defendant failed to file a
notice of intent and resolution with the County Recorder's
Office as provided by Utah Code Annotated 10-16-5 (5). Plaintiff
argues that such failure is declared invalid and collection of
assessments should be enjoined.
The Court agrees. Lewis vs. Kanab City, 523P2d 417, held
that deficiencies in the procedure for the establishment of

Henretty vs. Manti City
Order Granting Plaintiff's
Motion for Summary Judgment
Page 3
special improvements are jurisdictional.

The ordinance assessing

Plaintiff's various properties cannot be enforced against the
Plaintiff.
IT IS, THEREFORE, ORDERED, ADJUDGED AND DECREED
that Plaintiff's Motion for Summary Judgment in respect
to their first cause of action is granted.

The Special

Improvement District is declared invalid and the Defendant is
enjoined from collecting the assessments imposed under the
invalid district.
This Order does not affect the other cause of action filed
herein for the reason that there may be issues of fact yet
to be resolved./
Dated this /^i aay of September,

CERTIFICATE OF MAILING
I hereby certify that I mailed a true and correct copy
of the foregoing Order Granting Plaintiff's Motion for Summary
Judgment, postage prepaid thereon this /JL day of September,
1988, to the following:
Mr. Glen J. Ellis
Attorney for Plaintiff
48 South 300 West
P.O. Box 1097
Provo, Utah
84603

Mr. Paul R. Frischknecht
Attorney for Defendant
50 North Main Street
Manti, Utah
84642

PAfiR 20

1

MR. RTJ, TSr

T.pw i s vs . Kana h City.

2

MR. RTJ.TS:

T » V H got a copy of it right hprs.

3

MR. RRTSCHKNFCHT:

4

MR. RTJ.TS:

T.ftwift vs . Knn^b City.

5

MR. RTJ.TS:

Hnrp'ft a oopy of it.

6

[COUNSRT. RRSPONDRnj

7

THR COURT:

8

MR. RRTSCHKNRCHT:

9 substantial

What's thp —

Thank you,

oomplianop.

Thp tAfit, Your Honor, is

As applied to the-? facts in thin oasp

10 Your Honor, thp important thing is this, thp purposp for
11 recording that notion of intention to c:v&£it£> a sppoial
12 improvement district

n
M

ulhcr

in thp County Rnoordor's Offiop is nonp

t h..'r; W; n i V P net \r.<-.
fn f h m

ciiUf', Vfnir

15 thp rpquirpd publication

Hnruir,

from thp very outset of

in thp local newspaper of thp

16 intpntion to orpatp thp sppcial
17 thp Plaintiffs had noticp.

improvpmpnt district, all of

Rvpry onp of thp Plaintiffp

18 appparpd at thp protpst hparing to rpgisfpr protpsts.

Rvpry

19 onp of thp protpfttors, Vour Honor, filpd a wr.i ftpn protpst.
20 So thp purposp for thp rpquirpmpnt of rpoording thp not T O P in
21

thp Rpoordpr f s Offiop is to givp noticp.

T.ong bpforp thp

22 fivp-day dpadlinp to filp that noticp pvpr camp about, all of
23
24

thp Plaintiffs had actual noticp.
What T'm saying to thp Court, Your Honor, is whilp

25 thp Ipttpr of thp law was not followed by that not bPlng filpd

